Guidance for local authorities on the forthcoming change to the standard rate of VAT on 4th January 2011
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With effect from Tuesday 4th January 2011 the standard rate of VAT will be increased to 20%. 

It is important to remember that this change only affects standard rated business supplies; it does not affect supplies at other rates of VAT – i.e. those which are charged at the Reduced Rate or Zero Rate of VAT – and neither does it affect supplies which are exempt from VAT.
To determine the correct rate, or percentage, at which VAT needs to be charged one must use what are called the Time of Supply, or Tax Point, rules. In essence, the aim is to establish the date (or tax point) at which the VAT should be accounted for. The tax point can differ depending on the type of supply, method of its delivery, timing of the invoice and/or the receipt of the customer’s payment.
The following notes will start with an explanation of the different types of tax point and will then cover how the tax point is determined in the situations listed below. The notes will also set out the ‘special rules’ which are used to determine the tax point when the VAT rate has changed.
· Single supply of Goods or Services 

· Continuous supply of services 

· Invoicing annually in advance – single tax point 

· Annual Schedule – multiple tax point 

· Authenticated Receipts (Construction Contracts) 

· Proforma Invoices 

· Coin Machines 

· Ticket Sales for future events 

· Bad debt relief 

Tax Points
Generally speaking, there are two types of tax point; the ‘basic’ tax point which is linked to the physical supply of the goods or services and the ‘actual’ tax point which is the date at which VAT must be accounted for. Both types of tax point often fall on the same date, as is generally the case with retail sales where goods are collected and paid for at the same time. However, where the delivery of the goods or services happens on a different date to the receipt of the customer’s payment, as in a pre-payment or an invoicing scenario, the ‘actual’ tax point can be different and can ‘override’ the ‘basic’ tax point.
Single supply of Goods or Services:
Goods - For a single supply of goods, the basic tax point (BTP) is the date that the goods are made available to the customer (i.e. delivery date or date of sale).
Services – For a single supply of services, the BTP is the date that the services are completed.
In both of the above cases, an ‘actual’ tax point (ATP) can be triggered on a different date by either the prior receipt of a customer’s payment or the issue of a tax invoice.
For example, if either a tax invoice is raised or a customer’s payment is received in advance, the ATP will fall before the BTP (the ATP being based on whichever happens first). Alternatively, where neither the payment nor the invoicing happens prior to the BTP, there is also a period of 14 days (or 2 months for local authorities) after a BTP, during which an ATP can be triggered by the issuing of a tax invoice.
If the above conditions (for triggering an ATP) are not met, VAT will fall to be accounted for by reference to the BTP.
Under the normal tax point rules, VAT is charged at whatever rate is in force on the date of the ATP. This would mean that all local authority debtor invoices raised after 3rd January 2011 (as long as they are within 2 months of the BTP) would carry a VAT charge of 20% even if the taxable supply actually took place prior to the increase in VAT rate.
‘Special Rules’ - Under the special rules which apply when the VAT rate has changed, a local authority can choose to ignore the ATP override and charge VAT according to the BTP (i.e. at 17.5%) if the two dates fall on either side of the rate change date. So if you are invoicing after 4th January or in February 2011 for a service that was supplied in December 2010, you can choose to charge VAT at the 17.5% standard rate that applied when the service was supplied (i.e. at the BTP rather than the invoice date).
Continuous supply of services:
Continuous supplies of services do not have a BTP because they are never finally “completed” – for example, annual grounds maintenance contracts or trade waste contracts. For these types of supply a tax point occurs each time a customer’s payment is received or a tax invoice is issued (whichever happens first). In cases where the customer is unable to
recover VAT it may, therefore, be prudent to issue invoices on 3rd January 2011 for services performed up to that date, thereby charging VAT at the 17.5% rate.
Invoicing annually in advance – single tax point:
Many local authorities will have raised invoices in April 2010 for supplies spanning the entire financial year 2010/11. VAT will have been calculated at the rate applicable at the invoice date (i.e. 17.5%). Where payment has been received in full before the 4th January 2011, the invoice date will be accepted as the ATP and no adjustment will be required to take account of the services to be provided in January to March 2011 when the standard rate of VAT will be 20%. Where a customer’s payment is (wholly or partly) outstanding beyond 4th January 2011 (for example, under an agreed instalment plan), then as long as the arrangement represents normal practice, no adjustment will be required for the increased VAT rate. If the payment arrangement is outside of what is normal practice then consideration may need to be given to HMRC’s anti forestalling provisions – see below.
Direct Debits / Standing Orders – Where these have been set up as part of the ‘normal practice’ and a VAT invoice has been issued, no adjustment will be required to the values collected via Direct Debit or received by Standing Order.
Annual Schedule – multiple tax point:
Where invoices have been issued in advance that show multiple tax points – i.e. payment is due on a monthly basis and the invoice shows a different tax point for each payment, the VAT is paid to HMRC only on the occurrence of each tax point and the customer can use the invoice as evidence for VAT recovery only on the occurrence of each tax point. For such invoices spanning the new VAT rate, the entries relating to periods from 4th January 2011 onwards are invalidated and must be replaced by new tax invoices.
Direct Debits / Standing Orders – In ‘multiple tax point’ situations, the value of the Direct Debit to be collected, or the Standing Order to be received, from the customer will need to be adjusted to account for the higher rate of VAT.
It may be uncommon for local authorities to issue these types of invoices, although they may well receive them, for example, in respect of photocopier contracts or vending machine hire.
Authenticated Receipts (Construction Contracts):
Authenticated receipts are used in the construction industry as a means of paying for works at regular stages in the development. Payment is usually made on production of an interim certificate, signed off by the architect to say that a key stage in the project has been completed. At the time that the local authority makes payment the contractor has not issued a tax invoice, so the tax point for the supply is the date that the contractor receives payment. If an authenticated receipt payment made on, for example, 31st December 2009 will not reach the contractor until 4th January 2011, the contractor will account for VAT at the higher 20% VAT rate.
Local authorities may wish to ensure that contractor payments are either made in time to ensure their receipt on, or before, 3rd January 2011, or that all payment requests that are to be paid after 4th January 2011 allow for the increased rate.
Proforma Invoices:
Invoices marked ‘Proforma’, ‘This is not a tax invoice’ or ‘Not valid until receipted’ are not tax invoices and cannot be used as evidence to support VAT recovery. These invoices are commonly issued by suppliers that make continuous supplies of services. By not issuing tax invoices the suppliers defer the tax point until they physically receive payment.
As with authenticated receipts (above) the change in VAT rate may result in an underpayment if your payment of a Proforma invoice dated prior to 4th January 2011 is not received until after this date. This is because the supplier will be required to account for VAT at the 20% rate, even though the initial request for payment was based on the 17.5% VAT rate.
The supplier will issue a VAT receipt based upon the gross amount that you have paid and may also request payment of the balance (via a further proforma invoice) which equates to extra VAT that has fallen due.
The amount of VAT recoverable is the amount shown on the tax receipt, not the amount shown on the original Proforma invoice.
Coin Machines:
There are specific rules for coin operated machines which allow you to delay the accounting for VAT until the day you empty the machine. However, when there has been a change in the VAT rate the ‘normal’ time of supply rules must be applied. The supply for VAT purposes and, therefore, the ATP is the day that the customer puts the money into the machine and not when the machine is emptied. If the machine produces day by day income information 
the correct amount of VAT can be accounted for. If there is no such information and arrangements cannot be made to empty the machines on 3rd January 2011, a method of apportionment will have to be used, e.g. divide by number of days to get average daily takings and apportion the VAT accordingly. When calculating the apportionment local authorities should ensure that they take account of days where there is no charge and, therefore, no income.
Ticket Sales for future events:
If you sell tickets for, say, theatrical or musical or sports events (and you have not invoked the Cultural Exemption on the facility), your supply is one of a ‘right to attend a particular event’. The event date itself will be the BTP but an ATP is triggered by the sale of the ticket and, therefore, any tickets sold up to 3rd January 2011 will be liable to VAT at the 17.5% standard rate and any sold after will be liable to the 20% rate.
Bad debt relief:
When you recover the VAT accounted for on Bad Debts you must ensure that you only recover VAT at the same rate that was charged on the original sale. So, when writing off a debt which was raised between 1st January 2010 and 3rd January 2011 (with a VAT rate of 17.5%), you can only claim relief for VAT at 17.5%.
Other Matters
Should fees and charges be altered to recognise the change in VAT rate:
The setting of fees and charges – such as parking, gym admissions and casual bookings of sports facilities – is a matter for each local authority to consider. It is not mandatory to do so but local authorities, already facing budget cuts, may consider that they have little alternative but to increase charges to accommodate the 2.5% increase in VAT.
Anti-forestalling legislation:
LAVAT forums have discussed the ‘anti forestalling’ measures which HMRC will use to prevent abuse of the 17.5% standard rate before it increases to 20% on 4th January 2011. The measures will particularly target ‘in advance’ billing for supplies to customers who cannot recover VAT and for which full payment would not have been due until after the 4th January 2011 (and more than 6 months after the invoice date). The measures would result in a surcharge of 2.5% being applied to the supply, thereby negating any advantage gained.

We were able to report at our forums that we had received confirmation from HMRC that where a Local Authority has raised invoices under procedures that would seem to fall foul of the measure, for example, billing in April 2010 for the next 12 months of a trade waste collection service with payment only due when the service is provided, but those procedures 

are simply a continuation of the routine adopted each year, HMRC would not see this as an attempt to manipulate the rate change and HMRC would not seek to invoke the measures.
Any invoices of less than £100,000 raised prior to 3rd January 2011 for payment within 6 months will not fall under the anti-forestalling measures in any case.
Mistakes!
HMRC has again confirmed that it will be operating a ‘light touch’ in terms of errors made in the first VAT return after the change (where the error relates to a change of rate issue). This means that HMRC will not target change of rate errors that are unlikely to lead to any material net revenue loss. HMRC has also said that should it find errors which relate to a change of rate issue it will not seek an adjustment unless it has reason to suppose that there is an overall revenue loss. 

If errors do occur they should be adjusted for in the usual way using the normal error correction procedures (i.e. either in the current VAT return for smaller errors or by submitting a voluntary disclosure for larger mistakes).

Tuesday 16th November 2010
  

